Till the infallibility of human judgments shall have been proved to me, I shall demand the abolition of the death penalty.
Marquis de Lafayette 1
Thirty-six states currently practice capital punishment. Approximately 2400 Americans now await death at the hands of their government 3 Since the reinstatement of capital punishment in the late 1970's, at least 140 convicted criminals have been exterminated. 4 Yet many of us remain filled with doubt regarding the constitutionality, fairness, and morality of the death penalty. One point alone commands unanimous consent: for the state, operating under "color of law," to take the life of an innocent individual would be a horrendous event, a perversion of the cause of justice.
On the average, eight years elapse between conviction and the infliction of the ultimate penalty. 5 In recent times, with violent crime a steadily increasing t Mr. Giarratano is currently on Death Row in Virginia, where he serves as a client advisor for the Virginia Coalition on Jails and Prisons and as a member of the advisory board of the Peace Center, Washington, D.C. His fight to avoid electrocution has attracted the support of advocates as diverse as columnist James J. Kilpatrick and Amnesty International, many of whom argue that there is serious doubt as to Mr. Giarratano's guilt. Mr. Giarratano has also attracted significant attention due to the innovative legal scholarship he has brought to his involvement in right-to-counsel and other death penalty related litigation, and to the articles he has published on Death Row issues. At the time this issue of The Yale Law Journal went to the printer, Mr. Giarratano's execution date had been set for February 22, 1991 concern, there has been a deafening clamor for more and speedier executions. Whether this agitation originates from anger, frustration, or fear, it has certainly been heeded by our elected leaders and the judiciary. Our national debate no longer centers on whether the state has the right to take life, or whether it would be wise to do so even if it had the right. Instead, the focus of our attention has shifted to whether the right to appeal capital convictions should be substantially curtailed.
With the approval-indeed, the urging-of Chief Justice William H. Rehnquist, 6 the Supreme Court has discovered ways to drastically limit or eliminate Death Row appeals. In recent decisions, the Court has arbitrarily narrowed the grounds on which the condemned can appeal 7 and severely limited the plaintiffs who can pursue such appeals. 8 Obdurate rules of procedure are being stringently enforced to bar judicial review of obvious errors.
9
Congress has also entered into the debate. Recently, the Senate approved an "anti-crime" bill which includes provisions that drastically shorten the federal appeals process following death penalty convictions." 0 There is a frightening aspect to this call for quicker executions. In our passion for the death penalty, we are losing our respect for the appellate process as a safeguard against miscarriages of justice. Lost in a wave of heated rhetoric and emotionalism, we have learned to view appeals as a "delaying" tactic employed by "criminals" or their (nearly as culpable, according to some) attorneys to thwart otherwise final judgments. The right to appeal now appears merely to be the right to erect unnecessary obstacles to justice. Fundamental fairness is no longer anywhere near the top of our list of concerns. We bear down on the offender to the exclusion of all else; the only demand that seems worthy of respect and attention is our frustrated cry for finality.
Our system of criminal justice is far from perfect. Yet, imperfections notwithstanding, it is a system of which we can be proud, provided we recognize and maintain a realistic sense of our own fallible nature. Our system of state and federal collateral review of criminal convictions represents one of our nation's most innovative contributions to the human race's experiments in the structures of criminal justice. If some feel it has become necessary to dismantle it, surely the burden is on them to show that they are not grasping for irrational remedies out of mere frustration with current social problems. Surely these would-be dismantlers of dual collateral review are obliged to substantiate their claim that our nation has reached such a peak of political and ethical maturity as to no longer to require such safeguards, or, alternatively, that our country has plunged so deeply into the abyss of social chaos that the benefits offered by such safeguards are now outweighed by their drawbacks. The simple unexamined belief that some convicted murderers are circumventing the laws of thirty-six states is not a sufficient basis to undercut the process whereby we protect ourselves from wrongful criminal judgments. If we must have a death penalty, as a majority seem to think we must, then we cannot let our anger blind us to our own fallibility.
The Bill of Rights gives us the framework of our fundamental rights in criminal cases. The "Great Writ" of habeas corpus, guaranteed under all but the most extreme circumstances by the explicit command of the Constitution," has been the method by which previous generations of Americans have sometimes succeeded in vindicating the guarantees of the Bill of Rights. When we cut back on the Great Writ or "the eternal and unremitting force of the habeas corpus laws" 2 and deny selected individuals access to the federal courts, it is tantamount to a declaration that we have lost faith in our ancestors and rejected our inheritance, that we now consider appeals. We could, for example, provide highly qualified, governmentsubsidized counsel from the initial trial stage on through state and federal direct and collateral appeals. We could also ease the congestion in our courts by providing more judges to handle the ever-increasing tide of litigants, civil and criminal.
Anyone attempting to "reform" our system of safeguards must bear in mind the hard historical fact that the Bill of Rights has no power to protect itself. The arguments put forth by those who want to speed up the pace of executions for the sake of finality are scarcely new. The inconvenience they complain of was recognized by Jefferson at the dawn of our Republic: When we substantively foreclose any class of citizens from meaningful access to the Great Writ--even such a despised class as condemned prisoners-we are not only circumventing the original intent of the Bill of Rights, but practicing precisely the sort of discrimination that democractic government was instituted to prevent. Both of these aberrations, no matter how well intended, mock the very essence of justice enshrined in the Constitution entrusted to us by our Founders.
Has our criminal justice system become so infallible as to rule out the possibility of serious error? Have we outgrown the need for our traditional constitutional safeguards? Or is it possible that some of those we seek to execute are, in fact, innocent? "Can it happen? It has happened!" 1 7 At least twenty-three people are now believed to have been wrongfully executed in this country since the turn of the century. 18 History provides hundreds of examples-many of them extremely recent-of capital convictions tainted by serious factual errors. No careful student of the reality (as opposed to the theory) of capital punishment can cling for long to the notion that ours is an infallible system. On the contrary, we are admittedly fallible people struggling to approximate infallible judgments. As one noted capital punishment supporter has 16 phrased it, "To say that someone deserves to be executed is to make a godlike judgment with no assurance that it can be made with anything resembling godlike perspicacity." 19 The inescapable risk of executing even one innocent individual should be reason enough to abolish capital punishment. To those who have persuaded themselves that our current procedures greatly minimize the risk of executing the innocent and who dismiss the remaining risk in this area as negligible, I offer the following evidence.
Just last year, four Supreme Court justices flatly stated that there remains "a high incidence of uncorrected error" in capital cases." Even Justice Kennedy, who concurred in the opposing opinion in the case in question, recognized that "a substantial proportion of these prisoners succeed in having their death sentences vacated in habeas corpus proceedings." 21 Furthermore, even under today's allegedly "reliable" capital punishment statutes, many innocent individuals have been sentenced to death. A wide variety of factors have been responsible for such miscarriages of justice. These factors include, but are not limited to: misleading circumstantial evidence, suppression of exculpatory evidence, coerced or otherwise untrustworthy or false confessions, perjury by prosecution witnesses, incompetent defense counsel, mistaken eyewitness identification, and convictions largely motivated by community outrage. ' The incidence of wrongful conviction and sentencing of innocent individuals shows no sign of decreasing. During 1987 During , 1988 During , and 1989 , at least a dozen men who had been sentenced to death were released as innocent.2 3 Consider the following three cases:
(1) Joseph Green Brown, after spending fourteen years on Florida's Death Row (at one point, he was within fifteen hours of being executed), was released from prison as innocent. It had come to light that the prosecution knowingly relied on false testimony to obtain the conviction. 4 (2) In 1977, Randall Adams was convicted and sentenced to death for the murder of a Dallas police officer. His death sentence was subsequently overturned because of the unconstitutionality of the capital punishment statute then in use by Texas. In 1989, Adams' conviction itself was set aside after it was learned, among numerous other things, that the prosecution had prompted an alleged eyewitness to identify Adams in a line-up after the witness had initially identified another man. Having spent twelve years in prison for a crime he did not commit, Mr. Adams was released. 25 (3) James Richardson was released in 1989 after spending twenty-one years in a Florida prison. Richardson was convicted of poisoning his six children in 1968 and was sentenced to death. After Richardson came within hours of being executed, his death sentence was commuted to life imprisonment by the decision in Furman v. Georgia.-6 Luckily for Richardson, volunteer counsel eventually succeeded in unearthing some crucial evidence. In 1989, his conviction was overturned based on judicial findings of prosecutorial misconduct and perjured testimony. 27 But for the delay occasioned by the appellate process, these men would have been executed long before their innocence was discovered. This has been true in virtually every case in which the innocence of Death Row prisoners has been established. Many other examples could be cited to prove that, regardless of what some would like to believe, the factual findings underlying our assignments of capital punishment remain stubbornly unreliable. The imposition of this ultimate sanction continues to require all the safeguards built into our government two centuries ago.
Our system remains so unreliable that innocence is often discovered either through totally fortuitous circumstances or when volunteer attorneys step in to reopen investigation, long after the state has declared its findings to be final. Take, for example, the case of Larry Hacker, who was convicted of robbery and murder in Georgia, and sentenced to death. Bobby Lee Cook, Hacker's attorney, believed him innocent. After the conviction and sentence had been affirmed at all levels of appeal, Cook's investigation was finally able to uncover evidence proving that the prosecution's star witness had been lying on the stand. Hacker was released after a federal judge found that Hacker had been framed. 28 Cook now opposes capital punishment because, as he succinctly puts it, "It's just too damn final." 2 9
The evidence being all too clear that our nation has, unfortunately, not undergone a new birth of infallibility, that we have not outgrown our need for full dual collateral review, we must now turn to the only other possible argument for compromising the traditions associated with the "Great Writ": the fear that we cannot afford freedom, the fear that crime has become such a threat that the only alternative to compromising our constitutional rights is surrendering to anarchy.
We Americans have heard this threat in every generation since the Revolution. There always seems to be some sort of temporary emergency going on for the duration of which, we are told, our liberty must be limited or suspended. At many times during our history, seldom to our credit, we have believed those making this threat, and have compromised our constitutional inheritance. 30 At other times, however, we have remained unconvinced that social stability can be achieved only by compromising individual rights. 3 1 We have, instead, relied on the theory that a government that refuses to compromise on individual rights will, in the long run, achieve stability by commanding the voluntary allegiance of its citizens. When threatened with civil disorder, instead of attempting to overcome the limits the Constitution places on us, we have tried to work within the Constitution to overcome the causal factors pushing our nation toward disunity. This latter approach is the one we need today.
30.
See, e.g., Korematsu v. United States, 323 U.S. 214 (1944) (upholding "exclusion" of U.S. citizens of Japanese ancestry from areas on West Coast).
31. See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966) (statements elicited under custodial interrogation inadmissible unless suspect either clearly and intelligently waived rights, or was notified (1) of right to remain silent, (2) that statements made might be used as evidence against him, and (3) of right to have attorney present, either retained or appointed).
